
603 

Department of Energy § 862.7 

(b)(1) The cognizant DOE Manager of 
Operations for a designated site may, 
on his own initiative, issue a written 
order to the owner or operator of a 
downed aircraft to require the removal 
of that aircraft from the site within 20 
days of this notice. Such an order shall 
specify: 

(i) The date upon which removal op-
erations must be completed; 

(ii) The times and means of access to 
and from the downed aircraft to be re-
moved; 

(iii) The manner of removal; and 
(iv) An estimate of the cost of re-

moval to DOE for which the owner or 
operator will be held liable if removal 
is accomplished by DOE. 

(2) The owner or operator of the 
downed aircraft may file a written pe-
tition, supported by affidavits, to the 
cognizant Manager of Operations re-
questing that the order be modified or 
set aside. The petition may be granted 
by the Manager of Operations for good 
cause shown, upon a finding that it is 
clearly consistent with the national se-
curity, public safety, and federal prop-
erty interests. Such petition must be 
filed at least 10 days prior to the date 
upon which removal is to be initiated, 
as specified in the order. The written 
decision of the Manager of Operations 
shall be a final agency action. 

(c)(1) The owner of a downed aircraft 
may petition the cognizant Manager of 
Operations of permission to move or re-
move the downed aircraft from or with-
in a designated site. The petition must 
provide assurances that the owner will 
fully compensate DOE for all costs in-
curred or damages experienced as a re-
sult of landing or removal through a 
contact for services. The Manager of 
Operations may, for good cause shown, 
waive part or all of the compensation 
which might otherwise be due DOE. 

(2) The Manager of Operations may 
deny such petition in whole or part and 
prohibit removal of a downed aircraft 
upon finding that: 

(i) The removal of a downed aircraft 
would create an unacceptable safety or 
security risk; 

(ii) The removal of a downed aircraft 
would result in excessive resource loss 
of property damage or an unacceptable 
disruption of federal activities; 

(iii) The removal of downed aircraft 
is impracticable or impossible; 

(iv) The owner has failed to provide 
adequate assurances that all costs in-
curred or damages experienced by DOE 
due to landing or removal of aircraft 
will be fully paid immediately upon re-
moval by the owner under a contract 
for services; 

(v) An inspection of the aircraft has 
not been conducted by DOE security 
personnel. 

(3) In the event that such petition is 
granted in whole or part, the cognizant 
Manager of Operations may issue an 
order, as set forth in (b)(1) (i) through 
(iv) of this section. In the event that a 
petition is denied in whole or part, the 
Manager of Operations shall issue a 
written decision which shall set forth 
the reasons for such denial. 

(d) Failure to comply with an order 
issued by the Manager of Operations 
pursuant to this section is basis for 
DOE to consider the downed aircraft to 
be abandoned property. DOE may take 
whatever measures it deems necessary 
when it determines that downed air-
craft is abandoned property. 

(e) Notwithstanding paragraphs (b) 
and (c) of this section, the Manager of 
Operations may move or remove a 
downed aircraft from such an area 
upon oral or written notification to the 
owner or operator of such aircraft upon 
a finding that national security or 
operational requirements necessitate 
expedited movement or removal. The 
owner or operator may be held jointly 
and separately liable for all expenses 
incurred by DOE in the movement or 
removal of such aircraft. Such expenses 
shall be deemed to be incurred through 
an implied contract at law for services. 

§ 862.6 Voluntary minimum altitude. 
In addition to complying with all ap-

plicable FAA prohibitions or restric-
tions, aircraft are requested to main-
tain a minimum altitude of 2,000 feet 
above the terrain of a designated site. 
Applicable FAA prohibitions or restric-
tions take precedence over this vol-
untary minimum altitude. 

§ 862.7 Designation of sites. 
(a) DOE shall designate sites covered 

by this part as deemed necessary, con-
sistent with the national security and 
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public safety, through notice in the 
FEDERAL REGISTER. 

(b) This part shall be effective as to 
any facility, installation, or real prop-
erty on publication in the FEDERAL 
REGISTER of the notice designating the 
site. 

(c) Upon designation of a site, the 
cognizant Manager of Operations may 
inform the public of such designation 
through press release or posting of no-
tice at airfields in the vicinity of the 
designated site. 

PART 871—AIR TRANSPORTATION 
OF PLUTONIUM 

Sec. 
871.1 National security exemption. 
871.2 Public health and safety exemption. 
871.3 Records. 
871.4 Limitation on redelegation of author-

ity. 

AUTHORITY: Pub. L. 94–187, 88 Stat. 1077, 
1078 (42 U.S.C. 2391 et seq.); Energy Reorga-
nization Act, Pub. L. 93–438, 88 Stat. 1233 (42 
U.S.C. 5801 et seq.); secs. 2, 3, 91, 123, and 161 
of the Atomic Energy Act of 1954, as amend-
ed. 

SOURCE: 42 FR 48332, Sept. 23, 1977, unless 
otherwise noted. 

§ 871.1 National security exemption. 
(a) The following DOE air shipments 

of plutonium are considered as being 
made for the purposes of national secu-
rity within the meaning of section 
502(2) of Public Law 94–187: 

(1) Shipments made in support of the 
development, production, testing, sam-
pling, maintenance, repair, modifica-
tion, or retirement of atomic weapons 
or devices; 

(2) Shipments made pursuant to 
international agreements for coopera-
tion for mutual defense purposes; and 

(3) Shipments necessary to respond 
to an emergency situation involving a 
possible threat to the national secu-
rity. 

(b) The Managers of DOE’s Albu-
querque, San Francisco, Oak Ridge, Sa-
vannah River, and Nevada Operations 
Offices may authorize air shipments 
falling within paragraph (a)(1) of this 
section, on a case-by-case basis: Pro-
vided, That the matter falls within 
their respective scopes of responsi-
bility and that they determine such 

shipment is required to be made by air-
craft either because: 

(1) The delay resulting from using 
ground transportation methods would 
have serious adverse impact upon a na-
tional security requirement; 

(2) Safeguards or safety consider-
ations dictate the use of air transpor-
tation; 

(3) The nature of the item to be 
shipped necessitates the use of air 
transportation in order to avoid pos-
sible damage which may be expected 
from other available transportation en-
vironments; or 

(4) The nature of the item being 
shipped necessitates rapid shipment by 
air in order to preserve the chemical, 
physical, or isotopic properties of the 
item. 

They may also authorize air shipments 
falling within paragraph (a)(2) of this 
section in all cases since the inherent 
time delays of surface transportation 
for such shipments are considered un-
acceptable. They may also authorize 
air shipments falling within paragraph 
(a)(3) of this section in cases where 
failure to make shipments by air could 
jeopardize the national security of the 
United States. 

§ 871.2 Public health and safety ex-
emption. 

The Managers of DOE’s Albuquerque, 
San Francisco, Oak Ridge, Savannah 
River, Nevada, Chicago, Idaho, and 
Richland Operations Offices may au-
thorize, on a case-by-case basis, DOE 
air shipments of plutonium where they 
determine that rapid shipment by air is 
required to respond to an emergency 
situation involving possible loss of life, 
serious personal injuries, considerable 
property damage, or other significant 
threat to the public health and safety. 

§ 871.3 Records. 

Determinations made by the author-
izing officials pursuant to these rules 
shall be matters of record. Such au-
thorizations shall be reported to the 
Assistant Administrator for National 
Security within twenty-four hours 
after authorization is granted. 
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